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Tricks of the Trade: State Legislative Actions
in School Finance Policy That Perpetuate
Racial Disparities in the Post-Brown Era

BRUCE D. BAKER
University of Kansas

PRESTON C. GREEN III
Pennsylvania State University

This article discusses the tricks of the trade that legislatures in formerly de jure
segregated states might use to maintain racial funding disparities in existence
before Brown and whether such ploys might be vulnerable to legal challenges.
The first section provides an overview of modern school finance formulas and
explains how legislatures in de jure segregated states might use state aid policies
to produce racial funding disparities. The second section, through macrolevel,
quantitative analyses, identifies those states where state aid is allocated such that
minority populations are disadvantaged and where that disadvantage is subse-
quently reflected in total state and local revenue. The third section presents in-
depth case analyses of racial disparities in Kansas and Alabama that were iden-
tified through macrolevel analyses. The final section analyzes possible legal
challenges that plaintiffs in those formerly de jure segregated states identified in
our case analyses may bring to racially neutral state aid policies that place
minority school districts at a financial disadvantage.

Introduction

In Brown v. Board of Education (1954), the Supreme Court held that de jure
segregation of the public schools, or segregation mandated by law, violated
the equal protection clause of the U.S. Constitution. The Court explained
that the opportunity for an education “where the state has undertaken to
provide it, is a right which must be made available to all on equal terms”
(493). Since the Brown decision, civil rights advocates have tried to equalize
educational opportunities for minority students through school desegregation
and school finance litigation. However, neither approach has addressed the
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racial funding inequities that were a hallmark of de jure segregated systems.
Consequently, state legislatures might have been able to maintain racial fund-
ing disparities into the present time.

This article discusses the tricks of the trade that legislatures in formerly de
jure segregated states might use to maintain racial funding disparities in ex-
istence before Brown and whether such ploys might be vulnerable to legal
challenges. The first section provides an overview of modern school finance
formulas and explains how legislatures in de jure segregated states might use
state aid policies to produce racial funding disparities. We focus on the pos-
sibility that legislatures creatively developed policies that allocate financial aid
on the basis of proxies for race rather than race itself in order to perpetuate
racial disparities through apparently racially neutral means.

The second section, through macrolevel, quantitative analyses, identifies
those states where state aid is allocated such that minority populations are
disadvantaged and where that disadvantage is subsequently reflected in total
state and local revenue. The third section presents in-depth case analyses of
those states identified through macrolevel analyses. The goal of these case
analyses is to determine whether these disparity-creating racially neutral pol-
icies might have a connection to de jure segregation. The final section analyzes
possible legal challenges that plaintiffs in those formerly de jure segregated
states identified in our case analyses may bring to racially neutral state aid
policies that place minority school districts at a financial disadvantage.

Overview of State Aid Policies and Racial Disparities

Modern State Aid Policies

Perhaps the earliest framework for equalized state aid allocation is the foun-
dation aid program presented by George Strayer and Robert Haig in the
early 1920s (Mort and Reusser 1951; Strayer and Haig 1924). The goal of
the foundation aid program was to allocate state aid such that any district,
levying a required minimum local property tax, could achieve a foundation
level of spending. Within these formulas, state policy makers had at their
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finance policy and the economics of education. PRESTON C. GREEN III is
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Pennsylvania State University, where he specializes in educational law. The
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disposal two basic policy levers: the minimum required tax rate and the foun-
dation level of spending. Policy makers could use these levers to gain the
greatest advantage (lowest tax rate/highest yield) for their constituents. These
might be considered “primary policy levers” on a modern version of a foun-
dation aid formula. The central objectives of primary policy levers, whether
on foundation aid formulas or matching aid formulas, are to (a) increase
minimum adequacy levels of spending in the poorest districts, (b) improve
overall horizontal equity by raising that floor, and (c) reduce the extent that
schooling resources are associated with local wealth (fiscal neutrality).

It became relatively common practice in the development of foundation
formulas for states to guarantee different levels of foundation aid for operating
high schools versus elementary schools or even to provide higher foundation
levels where more teachers were needed (based on existing pupil-to-teacher
ratios; Mort and Reusser 1951). These adjustments were, in a sense, cost
adjustments, designed to provide sufficient funding under varied circum-
stances. These types of adjustments in foundation or other aid formulas might
be considered “secondary policy levers.” Inclusion of cost adjustments allowed
wider latitude for policy makers to adjust aid allocations. That is, while primary
policy levers tend to increase or decrease the overall level of state support,
secondary policy levers allow policy makers to shift that support from one set
of districts to another, and one set of children to another, often within the
same budget constraint or with less substantial total state budget implications
than across-the-board aid increases.

While the goals of primary policy levers are to improve the horizontal equity,
fiscal neutrality, or minimum level of adequacy across all schools, the goals of
secondary policy levers are to refine aid allocations, making them more ad-
equate or promoting vertical equity—the unequal treatment of unequals—by
adjusting for costs. Alternatively, secondary policy levers can be used to undo
much of the equity created with primary policy levers. For instance, state
legislatures can use secondary policy levers, such as economies of scale and
geographic adjustments, to help retain funding for wealthier districts. Econ-
omies-of-scale adjustments, which are designed to make up for the greater
unit educational costs incurred by smaller school districts, tend to benefit small
rural districts, which in some states have relatively higher taxable property
value than urban districts with respect to the numbers of students served in
local public schools (Green and Baker 2002). Geographic adjustments, which
are intended to compensate districts for different costs of teachers and other
personnel, might benefit wealthier districts because they tend to employ more
qualified and more experienced teachers and are able to pay higher wages
and provide more desirable working conditions for those teachers (Green and
Baker 2002).

Early school finance litigation strategies first used federal and then state
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equal protection clauses to argue for remedies increasing horizontal equity
and fiscal neutrality, thus emphasizing the need for state legislatures to make
use of primary policy levers on foundation aid matching grant formulas.
During that period, there emerged new pressures for state legislators to find
secondary policy levers that would help retain funding for wealthier districts.
More recently, the shift in emphasis from equity to adequacy, with particular
attention on costs and cost variations, has shifted the overall emphasis of both
the courts and legislatures to secondary policy levers. Events of the mid to
late 1980s, including the publication of A Nation at Risk (National Commission
on Excellence in Education 1983) and the Kentucky high court’s decision in
Rose v. Council for Better Education (1989), shifted the emphasis toward defining
educational adequacy as the opportunity to achieve targeted educational out-
comes. This shift in emphasis meant that it might no longer be considered
rational that children from different school districts simply receive the same
funding (horizontal equity). Rather, where needs were greater, funding should
be greater. While some articulate this concept as “vertical equity,” the unequal
treatment of unequals (Berne and Stiefel 1984), others have characterized it
as a form of individualized adequacy (Underwood 1995).

The increased use of secondary policy levers led to rapidly increasing com-
plexity in state aid allocation formulas from the late 1980s through the present.
It is now paramount that state legislators take steps to accommodate different
needs and different costs across districts. In many cases, state legislatures have
implemented cost adjustments to help districts to provide supplemental services
for economically disadvantaged or limited-English-proficiency children. In oth-
ers, states implemented cost adjustments for gifted children or children in
advanced placement courses.1 States often retained or even expanded cost
adjustments for district needs, such as economies of scale, differences in nec-
essary teacher wages, or children attending school in new facilities. State
legislative deliberations shifted from ways to alter general spending levels (foun-
dation aid levels or matching aid levels) to ways to alter the abundance of
cost adjustments that were now integral to the aid formula.

Racial Disparities and State Aid Policies

Scholars have extensively documented school funding disparities between
white and minority school districts (Adolph 2002; Carey 2003). Often, authors
imply that the observed disparities are primarily a function of the overall level
of commitment of state legislators to spend on public schools. A common
assumption is held, for example, that when less aid is allocated, poorer districts
that serve more minority children simply fare less well (Adolph 2002; Carey
2003). That is, the disparities are a function of primary policy levers. To a
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large extent, this assumption is correct. But accepting this assumption as the
sole rationale for the existence of such aid allocation disparities glosses over
potentially more nefarious causes.

It is possible, for instance, that state legislatures in formerly de jure seg-
regated states might have modified pre-Brown state aid policies to perpetuate
racially discriminatory funding through racially neutral means. During the
“separate but equal” era of Southern racial segregation, which the Supreme
Court had upheld in Plessy v. Ferguson (1896), educational resources that were
available to racially segregated schools were by no means equal: black schools
received fewer per pupil educational expenditures than white schools. Racial
disparities actually increased during the Progressive Era (1890–1910), when
Southern states increased expenditures to public education (Harris 1985;
Kousser 1980; Margo 1982; McMillan 1989). During the Progressive Era,
state aid was financed primarily by property taxes, which were levied at a
uniform rate. State aid was usually distributed to counties according to total
school age population. County school boards were then given complete dis-
cretion to disburse such aid to school districts between the races. Boards used
this discretion to inequitably fund black and white schools (Bond 1969; Harlan
1968; Margo 1985). For example, an 1896 South Carolina law declared that
state funds to each district be “distributed and expended by the board of
trustees, for the best interests of the school district by the board of trustees”
(Harlan 1968, 175). Harlan wryly notes that this law

gave considerable latitude to district trustees, and the “judgment” of the
white trustees of black counties—those with Negro majorities—was not
color-blind. Acting “for the best interests of the school district,” they
gave the white schools a large and increasing proportion of the district’s
share of the county school fund. The same “judgment” prompted them
to use their Negro numbers to get for their district a large and increasing
proportion of the school funds of the county. The towns made meager
enough provisions for Negro education, but in the countryside the sal-
aries of Negro teachers were little more than bribes. One frank county
superintendent stated . . . “In my county the trustees find out how
much taxes the colored people pay, and then give them that much
education. Let us not be hypocrites about it” (1968, 175).

The history of school desegregation suggests that legislatures in formerly
de jure segregated states might have used racially neutral funding and school
organizational strategies designed to maintain the financial advantages of white
schools during the separate but equal era. State officials employed a number
of racially neutral approaches to circumvent court-ordered desegregation de-
crees. For instance, school districts implemented racially neutral “freedom of
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choice” programs that were ineffective in bringing about racial desegregation.
State legislatures also encouraged the development of “white flight” school
districts through racially neutral means. For example, the Alabama legislature
amended the school code in 1957 “to provide that any city or town which
had had the general administration and supervision of the public schools for
a period of at least twenty years prior to 1951 could elect to continue the
operation of those schools in a separate city school district” (Dagley 2001,
535). In 1971, the Alabama legislature redefined a city to include “any in-
corporated municipality of 5,000 or more inhabitants, instead of the 50,000
residents previously required” (Dagley 2001, 535–36). According to Dagley
(2001), “these provisions working in tandem made it permissible for ‘white
flight’ school districts to be created in suburban areas outside of Birmingham,
carved out of the previous county school system” (536).

Racially neutral policies that were designed to maintain pre-Brown racial
funding inequities might still exist because they were not targeted by civil
rights attorneys. Since the Brown decision, civil rights attorneys have relied
primarily on school desegregation and school finance litigation to equalize
educational opportunities for minority students. Until Milliken v. Bradley (1977),
judicial remedies for school desegregation litigation focused primarily on
Brown’s original goal of breaking down the official barriers that prevented
black students from attending public schools with white students (Ryan 1999).
In Milliken, the Supreme Court held that states could be forced to provide
segregated school districts with additional funding for compensatory programs,
such as reading, in-service teacher training, testing, and counseling. However,
it is important to note that Milliken did not require state policies to change
the funding mechanisms that caused minority school districts to receive less
funding than white districts. Thus, school districts that had received funding
pursuant to Milliken would probably lose such aid after they had been released
from desegregation decrees (Ryan 1999). In the meantime, the mechanisms
that created racial disparities will be permitted to remain.

As Ryan (1999) explains, “the goal of school finance litigation, generally
speaking, is to increase the amount and equalize the distribution of educational
resources and, in so doing, to improve the academic opportunities and per-
formance of students disadvantaged by existing finance schemes” (252). Ryan
further observes that “school finance litigation is thus often depicted both as
a means of moving beyond race as the salient issue in education reform and
as an effective way to achieve educational equity and adequacy for disadvan-
taged students from all racial and ethnic backgrounds” (252). Consequently,
school finance litigation might have failed to address disparities arising from
state aid and organizational policies that are designed to maintain pre-Brown

racial funding disparities.
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Macrolevel, Quantitative Analysis

In this section, we perform macrolevel, quantitative analyses of school finance
and district demographic data across states. Our objectives are to identify (a)
states in which districts with more minority students in general and black
students in particular have available to them less combined state and local
revenue per pupil for annual operating expenses and (b) states in which districts
with more minority students in general and black students in particular receive
less state general education aid per pupil, after controlling for local capacity
to raise revenues and generally accepted cost factors that may influence aid.
The first objective deals with the “aggregate disparate effects” of aid formulas,
or how state and local resources combine to produce more or less revenue
per pupil for districts with more or fewer minority pupils. The second objective
addresses those cases where the aggregate disparate effects can be attributed
to the “allocation disparate effects” of the state aid policy.

Data for Macrolevel Analyses

For our macrolevel analyses, we rely on data from two sources. First, we use
school district financial data from the U.S. Census Bureau (2001). We focus
our analyses on (a) state general aid per pupil and (b) combined state and local
revenues for general operations use.2 In the latter case, our intent was to
construct a variable to measure revenues available for general, annual oper-
ating expenses or used for program areas central to or substantially integrated
with general instruction, excluding special revenues for capital projects.

We access recent data on from the Census 2000 School District Demo-
graphics special tabulation (2001b).3 Demographic data on percentages of
children who are African American and percentages of children who are
nonwhite were compiled and merged with the census fiscal data. In addition,
numbers of children in poverty, numbers of children who speak English not
well or not at all, and data on housing values, median family income, and
median property tax bills were compiled and merged with census fiscal data.

Identifying States with Aggregate Disparate Effects

To evaluate aggregate disparate effects, we rely on simple bivariate regression
analysis, relating either the share of district enrollment that is nonwhite or
black (henceforth, percent nonwhite and percent black) to district, state, and
local general operating revenue per pupil. We weight all analyses by district
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enrollments, using a weighting procedure that retains the district as primary
sampling unit. In particular, we looked for states where districts with higher
minority percentages have less general revenue per pupil.

Identifying States Where State Aid Is Disparately Allocated

Identifying states where general state aid is disparately allocated by race is
more complicated than identifying states with aggregate disparate effects. In
particular, we must find a way to comparably isolate differences in general
aid that are associated with minority shares but are not explained by other
measures that should influence aid allocation across districts. As such, we
construct a regression model in which we estimate the relationship between
state general aid per pupil and district racial composition, controlling for those
major factors generally considered to be legitimate causes of differential aid
allocation. For example, state general aid is typically allocated to local districts
in an inverse relation to local fiscal capacity. This pattern occurs in foundation
aid and guaranteed tax base formulas and in combinations of the two. In
cases of matching aid or guaranteed tax base programs, state aid may also
vary with local effort.

In addition, state general aid allocations may vary as a function of cost
factors. Cost factors can be roughly divided into two groups: those involving
differences in district characteristics and those involving differences in student
population characteristics. Regarding student population characteristics, we
include measures of the percentage of children in each district in poverty and
the percentage of children in each district who speak English not well or not
at all. Regarding district characteristics, we ran separate regression analyses
on all districts in each state and on districts with greater than 2,000 students
in each state, to sort out cost effects of economies of scale, a significant district
cost factor.4 We chose a cutoff value of 2,000 because recent literature reviews
indicate that higher costs associated with lower enrollment begin to level off
for districts of approximately this size (Andrews et al. 2002).5

Our general equation for estimating the relationship between district racial
composition and state aid per pupil can be specified as:

SAPP p f (Local Fiscal Capacity, Cost Factors, Race).

For local capacity measures, we include measures of both total local property
tax yield per pupil and a measure of local effort, calculated by taking the
median local tax bill paid as a percentage of median housing unit value.6 We
also include a measure of district median family income. For student need
cost factors, we include measures of the percentage of children in poverty and
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TABLE 1

States with the Strongest Aggregate Disparate Effects

STATE

PERCENT MINORITY PERCENT BLACK

All K–12
Districts

Large K–12
Districts

All K–12
Districts

Large K–12
Districts

Coefficient R2 Coefficient R2 Coefficient R2 Coefficient R2

Alabama �.17*** .07 �.17*** .07 �.17*** .08 �.17*** .08
Alaska �5.87*** .19
California �.09*** .03 �.07** .02
Kansas �.50*** .18 �.36** .12 �.60*** .12 �.36* .05
Maine �7.71*** .06 �9.80** .13 �30.19*** .09 �30.82** .11
Michigan �.09*** .03 �.13*** .06 �.12*** .05 �.16*** .08
Nebraska �.40*** .05
New Hampshire �6.62*** .41 �7.62*** .53 �25.69*** .41 �28.46*** .50
New Mexico �4.96*** .28 �3.73*** .31
New York �1.70*** .64 �1.75*** .64 �2.68*** .50 �2.66*** .47
North Dakota �.27*** .05 �7.85*** .07
Pennsylvania �.15*** .02 �.18*** .03 �.16*** .02 �.19*** .02
South Dakota �3.41*** .04
Texas �.15*** .02 �.12** .01 �.16*** .01 �.12* .01
Wisconsin �.05** .01 �.10*** .02

NOTE.—The F-33 variables discussed in n. 3 were used in calculating the table data.
* .p ! .10
** .p ! .05
*** .p ! .01

the percentage of children who speak English not well or not at all. Finally,
we use measures of the percent black and the percent nonwhite as our minority
share measures.7

Findings: Macrolevel Analyses

Identifying states with aggregate disparate effects.—Table 1 lists those states that
had statistically significant, negative regression coefficients between district
racial composition and district, state, and local revenues per pupil. The natural
logarithm of the revenue variable was used as the dependent variable. The
table lists the coefficient magnitudes and significance as well as the amount
of variance in revenues explained by the race variable alone. It may also be
important to consider the total size and share of a state’s minority population
when digesting these findings. As such, population shares are included in the
appendix. Maine and New Hampshire, for example, have very large negative
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relationships between minority population and district revenues per pupil,
and, in New Hampshire, district minority share explains greater than half the
variance in district revenues. Yet, statewide, New Hampshire’s minority pop-
ulation is only 4 percent and black population only 1 percent of the state’s
small overall population. That said, these findings do raise concerns about
the treatment of New Hampshire’s very small minority population under its
predominantly locally controlled system of school finance.8

Aggregate disparate effects in states like New York are arguably a more
significant national policy concern than those in New Hampshire and Maine,
although this is no consolation to those adversely affected in these states. In
New York, minority status explains 64 percent of the variance in state and
local revenues per pupil, and the negative effect is quite large. Further, 30
percent of students in New York are nonwhite, and most attend a single
district—New York City.

Arguably, the next state in line behind New York is Kansas, with 14 percent
of its population nonwhite and 5 percent black. Kansas possesses the second
largest percent minority effect (excluding New Hampshire and Maine) for all
districts, with the percent minority variable explaining 18 percent of the var-
iance in state and local revenue per pupil. If we focus specifically on black
populations, Kansas also displays a relatively large coefficient magnitude and
variance explained (12 percent). New Mexico possesses a larger negative effect
and variance explained but has a relatively small black population. Alabama
and Pennsylvania display consistent aggregate disparate effects across minority
and black students and across large and across all districts. Other states,
including Texas, Wisconsin, and Nebraska, display less consistent aggregate
disparate effects.

Identifying states where state aid is disparately allocated.—Table 2 summarizes the
regression coefficients on the racial composition variables from our multivar-
iate analyses. As with aggregate effects, New Hampshire has a strong, negative
disparate aid allocation effect. Yet, not only is New Hampshire’s minority
population very small, but the share of education funding that comes from
the state is also very low compared with other states. That is, disparities that
persist in New Hampshire are generally a function of local control and resi-
dential sorting by race and ethnicity. Again, New Hampshire remains an
outlier, but these findings do raise concern regarding the treatment of that
state’s small minority population. States with far more minority students and
with strong negative aid allocation effects are Kansas, Louisiana, Nebraska,
South Dakota, and Wisconsin. States with consistent, though smaller, disparate
allocation effects across the board are Alabama, Georgia, and Mississippi.

Summary of aggregate and allocation effects.—Table 3 summarizes those states
with both significant aggregate and aid allocation racially disparate effects.
Only three states, Alabama, Kansas, and Wisconsin, were found to have across-
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TABLE 2

States with the Strongest Aid Allocation Disparate Effects

STATE

PERCENT MINORITY PERCENT BLACK

All K–12
Districts

Large K–12
Districts

All K–12
Districts

Large K–12
Districts

Alabama �.08*** �.071** �.08*** �.068*
Arkansas �.436* �.38*
Georgia �.09** �.098** �.103** �.116**
Kansas �1.05*** �.695**
Louisiana �.62** �.612** �.604** �.598**
Mississippi �.16*** �.145** �.162*** �.148***
Nebraska �1.2***
New Hampshire �5.15***
New Mexico �3.638*** �2.82**
South Dakota �1.7*** �13.43*** �17.31***
Wisconsin �.66*** �.894***

* .p ! .10
** .p ! .05
*** .p ! .01

the-board disparate effects. Those effects vary in size. Note again that the aid
allocation effects in Kansas are not present when small districts are excluded,
and neither aid allocation nor aggregate effects are present in Wisconsin when
smaller districts are excluded. This is likely an indication of rural/urban dis-
parity that may or may not be associated with specific aid allocation practices
of the states. Interestingly, while Alabama did not appear as a standout for
either type of individual disparate effect, Alabama has the most consistent
disparate effects across the board, coupled with a large statewide minority
population that is primarily black. The consistency of Alabama’s disparate
effects raises our suspicion that the effects result from a systematic discrimi-
natory policy.

Case Analyses

In this section, we choose to explore in greater depth the underlying sources
of disparate effects in Alabama, Kansas, and Wisconsin. We choose these three
states because they have sizeable minority populations and display both ag-
gregate and aid allocation disparate effects. This section follows our macrolevel
analyses with historical and political analyses of states where significant aid
allocation and aggregate disparate effects persist. These case studies examine
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TABLE 3

States with Combined Aid Allocation and Aggregate Disparate Effects

STATE

PERCENT MINORITY PERCENT BLACK

State and
Local

Revenues
State
Aid

Average
Percent

Minority

State and
Local

Revenues
State
Aid

Average
Percent
Black

Alabama yes yes 29 yes yes 26
Kansas yes yes* 14 yes yes* 5
Nebraska yes* 10 yes* 4
New Hampshire yes yes* 4 yes 1
New Mexico 34 yes yes 2
South Dakota yes* 10 yes* yes 1
Wisconsin yes* yes* 11 yes* yes* 6

* Effect not significant among districts 1 2,000.

whether state legislatures might have adopted proxies to race in order to
perpetuate racial disparities through apparently racially neutral means.

Case Study 1: Alabama

Alabama’s Minimum Foundation Program bases its aid allocations to local
districts on teacher units. Under the formula, schools are allotted a specific
number of teacher units at different grade levels, based on class caps established
in 1997. A critical element in the calculation of the aid to be received by a
local district for its teacher units is the calculation of local costs of teacher
units. The state does not allocate aid to local districts on the basis of a statewide
average or another uniform teacher unit cost figure. Rather, the state allocates
teacher units and assigns costs according to the education and experience
levels of teachers in specific schools. As such, if a school employs more teachers
with advanced degrees or with more years of experience (up to 24), the school
receives a larger foundation allotment. Originally known as the Salary Matrix,
the statewide salary or unit cost schedule is now the State Minimum Salary
Schedule.

Note that because the disparate aid allocation effect for Alabama is relatively
small, it is conceivable that variations in degree level or years of experience
exist in relation to minority status, but that the relationship between qualifi-
cations and race is relatively weak. We test the possibility that schools or
districts serving larger minority populations in Alabama employ teachers with
less formal education or years of experience, using data from the Schools and
Staffing Survey 1999 (SASS 2000).
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TABLE 4

Are Alabama Teachers Disparately Allocated by Experience or Degree Level?

Independent Variable
Estimated

Percent Minority
Estimated

Percent Black

Master’s degree �.057* �.063**
Years full-time in public schools .000 .001
Constant .404*** .380***
R2 .007 .008

NOTE.—Estimated with robust standard errors and SASS (2000) teacher sampling prob-
ability weights.

* .p ! .10
** .p ! .05
*** .p ! .01

Table 4 summarizes the findings of regression analyses in which we test
whether schools with higher minority or African American populations sys-
tematically employ teachers with (a) fewer years of experience (capped at 24)
or (b) less than a master’s degree. These two variables are selected because
they are the primary bases on which salaries are differentiated under the
present minimum salary schedule. We found no systematic relationship be-
tween years of experience and minority composition of schools but did find
a relationship between whether a teacher had a master’s degree and the African
American share of the student population. That is, Alabama teachers with
master’s degrees tend to teach in schools with fewer African American students.
More specifically, the average percentage of students that are African American
is about 6 percent higher in the schools with teachers without master’s degrees.
The premium associated with a master’s degree in the Alabama minimum
salary schedule is 15 percent.

Further, data from SASS (2000) indicate that student racial composition at
the school level explains 57 percent of teacher racial composition, with each
1 percent additional minority students (as a share of total enrollment) associated
with an additional .58 percent minority teacher population. Analysis of degree
levels of 976 Alabama teachers (184 black, 788 white) in SASS indicates that
black teachers are only 59 percent as likely as white teachers to hold a master’s
degree ( ). Further, in racially isolated, all-black schools, 73 percent ofp ! .05
teachers hold only a bachelor’s degree, compared with only 38 percent with
only a bachelor’s degree in all-white schools.

The State Minimum Salary Schedule is a modern adaptation of a histor-
ically race-based teacher unit policy. In 1927, Alabama became one of the
first states to adopt an equalization program (Harvey 1989). The minimum
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TABLE 5

Teacher Units, 1927 Equalization Fund

Type of Teacher Unit White Negro

Elementary teacher 750 375
High school teacher 1,400 700
Elementary principal 1,800 900
Helping teacher 2,400 1,200
High school principal 3,000 1,500
Vocational agriculture 3,000 1,500

SOURCE.—Harvey (1989), 116.

cost of education for each county under the state’s equalization fund “would
be the product of the number of teacher units earned in each county and an
amount or amounts to be fixed by the State Board of Education. The amount
or amounts would be based on an average salary schedule determined by the
State Department of Education, together with an added percentage for other
current expenses” (332). The costs related to the various teacher units approved
by the state board in 1927 are set out in table 5. Observe that the state board
provided black unit costs at 50 percent of white unit costs.

In 1935, Alabama adopted a Minimum Foundation Program that absorbed
the 1927 equalization program. To the best of our knowledge, the state board
continued to use race-based teacher costs until the late 1960s, when the state
legislature removed the authority of the state board to determine teacher units
and unit costs.9 The Alabama Education Study Commission spearheaded the
adoption of a degree-based teacher unit system. The state legislature created
this commission in 1967 with the charge of assessing the financial needs of
the state’s public education system for the next 10 years (Harvey 1989). On
January 16, 1969, the commission recommended improvements over the next
10 years amounting to $1 billion. For the 1969 biennium (1969–70 legislative
term), the commission recommended that the state recognize master’s certi-
fication, which would constitute an increase of $400,000. These proposals
were not financed during the 1969 biennium because the state voters rejected
a proposed rate hike in the state income tax. Governor George Wallace res-
urrected the call for a certification-based teacher unit system in 1973. His
budget for education included a $1,000 salary increase for teachers possessing
a bachelor’s certification. The 1973 education appropriations bill contained
salary increases averaging $1,000 per teacher and an allocation for master’s
certification for the first time.
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Case Study 2: Kansas

Kansas has a lengthy history of political tension between small rural com-
munities and the state’s larger and midsize towns. This political divide also
falls along racial lines, with the vast majority of the state’s black population
residing in three urban districts and other minorities concentrated in those
cities as well as in larger towns. Rural Kansas has remained predominantly
white.

The Kansas legislature has a lengthy history of constructing state policies
that treat differently smaller, rural communities and larger, more urban ones.
Prior to the Brown case, policies based on town or county size explicitly ad-
dressed race, allowing white citizens of larger cities and towns to retain what
had been their traditional, segregated lifestyle. Brown v. Board of Education was
spawned by a Kansas policy that enabled cities with populations greater than
15,000 to operate racially segregated schools. In 1950, there were 11 such
cities in the state.10 Brown negated the legislature’s ability to preserve segregated
schools within these city boundaries. Note, however, that officially segregated
housing subdivisions, or “restrictive covenants,” persisted in some parts of
Kansas through 1962 (Gotham 2002, 39).

Over the next several post-Brown decades, the Kansas legislature designed
and implemented racially neutral state aid and district organizational policies
that produced separate and unequal systems of public schooling for whites
and minorities. Those policies, like the pre-Brown policy emphasizing city
population, were based primarily on school district enrollment. As in many
states, there remained in Kansas a substantial geographic divide between
whites and minorities, with minorities concentrated in towns of 15,000 or
more and school districts of 2,000 or more students. By 1980, 89.8 percent
of black Kansans lived in towns of 15,000 or more. Note that, on average,
nationally, about 16–17 percent of the population attends K–12 public schools,
meaning towns of 15,000 would typically have school districts enrolling about
2,500 students.

Nine years after Brown, the state reduced the total number of school districts
from 1,600 to 306 under the School Unification Law of 1963. Parameters
established for the consolidation movement were generally intended to re-
organize rural schooling into fewer units, covering wider geographic areas
and complete K–12 grade ranges, but were not intended to integrate rural
schooling with city and town schooling in the state. As such, many cases
existed where rural communities surrounding cities or towns reorganized and
consolidated among themselves but not with nearby cities or towns (in many
cases, less then 20 miles from the center of the rural to the urban district)
with higher percentages of minority students.

State aid to local school districts was formalized in policy in Kansas in 1965
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with the introduction of the School Foundation Act. Major provisions of the
act included a basic allotment of $760 per pupil and included two major
adjustments to the allotment: (a) an adjustment based on teacher education
and experience levels and (b) a multiplier based on each district’s pupil-to-
teacher ratio relative to the state average. The latter ratio—a secondary policy
lever—served to place significantly more funding into smaller, rural districts
with far fewer pupils per teacher. In addition, districts were limited to annual
budget increases of 4 percent. As such, districts with larger budgets retained
greater leverage to increase their budgets. These policies would establish the
initial momentum leading to present disparities.

Following legal challenges to the School Foundation Act (Caldwell v. State

1972), the legislature adopted the School District Equalization Act (SDEA).
This was the first of Kansas’s modern school finance formulas to contain
provisions that explicitly treated districts differently on the basis of size (noting
that the pupil-to-teacher ratio provision in the previous formula was an implicit
differential treatment). In short, SDEA provided districts with fewer than 400
pupils a base budget of $936 per pupil and districts with more than 1,300
pupils a base budget of $728 per pupil. In addition, the state imposed new
limits on the annual growth of budgets and tied those limits to district-size
groups. Districts above the median for their enrollment group could increase
their budget by 5 percent. Districts below the median for their enrollment
group could increase their budget to the lower of (a) 105 percent of the median
or (b) a 15 percent increase over the previous year. That is, smaller districts
with fewer minorities were allotted a higher budget per pupil and allowed to
grow that budget at a faster rate over time than larger districts with more
minority pupils. This policy would lead to a ratcheting effect over time,
whereby higher-funded enrollment categories (small districts) could signifi-
cantly outpace revenue growth of lower-funded enrollment categories (large
districts).

The SDEA came under fire in the late 1980s through 1991. Table 6 shows
the gap in revenues per pupil that emerged between districts with fewer than
2,000 and greater than 2,000 pupils in 1991, partly as a result of policies that
allowed for differential growth in budgets among small and large districts but
also because of significant differences in property wealth between smaller and
larger districts. Note that smaller districts spent, on average, 26 percent more
than larger districts and that they had, on average, 83 percent more taxable
property wealth per pupil. Note also that 88 percent of the state’s minority
population attended the districts with 26 percent less funding.

Indeed, by this time, a majority of the state’s white population also attended
these larger districts. In 1950, 46 percent of Kansans lived in towns with
population over 15,000 and school districts of roughly 2,000 or more. By
1970, that number had grown to 58 percent and, by 1990, 64 percent. Yet,
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TABLE 6

1991 Prereform General Fund Budgets

ENROLLMENT
PERCENT

DIFFERENCE!2,000 12,000

Percent minority 4 17
1991 general fund per pupil ($) 4,550 3,622 26
Assessed value per pupil 1990 ($) 47,876 26,216 83
Percent of all students in state 37 63
Percent of all minority students 13 88

SOURCES.—Demographic data from the U.S. Census Bureau (2001) and NCES (2001b).

that growth was not a result of an infusion of white residents into the original,
higher-minority-concentration school districts. Rather, that growth was into
rapidly expanding suburbs that had been initiated in the post–World War II
period as officially segregated white-only enclaves. From 1900 to 1947, 148
of 154 housing subdivisions in Johnson County, a rapidly growing county to
the south of Kansas City, Kansas, were racially segregated restrictive covenants
(Gotham 2002, 39). The result by 1990 was that the new mix of large school
districts in Kansas consisted of rapidly growing, predominantly white suburbs
(concentrated in Johnson County) and relatively stagnant, older large cities
and towns with expanding minority populations.

Under threat of judicial mandate, the Kansas legislature implemented a
new school finance policy, the School District Finance and Quality Perfor-
mance Act, in 1992. The core of the act was a fully state controlled, state
prescribed general fund budget for each district. The state would allocate a
base budget (general fund budget) to all districts and apply a series of ad-
justments to accommodate cost differences across districts. A central com-
ponent of the act was a low-enrollment adjustment that would base future
budgets (1992 forward) on prior (1991) median spending of districts of different
size. This policy would codify the size-related, race-related disparities that had
emerged by 1990 (table 6).11 Yet, emphasizing size alone would place already
large (enrollment 1 2,000), rapidly growing, predominantly white suburbs in
the same budgetary position as large older districts serving the state’s minority
population. In fact, the new policy also included small adjustments in aid to
help districts serving more children in poverty (a 6 percent adjustment) and
children with limited English proficiency (a 20 percent adjustment based on
cumulative contact hours), policies that might result in more revenue per pupil
being allocated to districts serving more minority pupils.

The legislature’s resolution to this dilemma was to implement a policy that
provided substantial additional aid to districts suffering “extraordinary growth”
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TABLE 7

Mean 1993–2001 Demographics and State Prescribed General Fund Budgets

ENROLLMENT LARGE DISTRICTS

!2,000 12,000
Percent

Difference Growing Stagnant
Percent

Difference

Percent minority 6 26 16 30
General fund budget,

1993–2001 5,401 4,040 34 4,129 4,007 3
Percent of all students in state 37 63 16 46
Percent of all minority students 13 88 14 73

SOURCES.—Demographic data from the U.S. Census Bureau (2001) and NCES (2001b).

or “new facilities aid” and a later adjustment to general fund revenue limits
known as “ancillary new facilities aid.” The state would provide 25 percent
additional funding per pupil for each child in a district attending a new facility
for the first two years of operation, and for a select few districts, five to ten
times that amount in additional local budget latitude (School District Finance
and Quality Performance Act 2003).12 The aid could be accessed if and only
if (a) a district’s voters approved new local taxes to construct new facilities
and (b) a district’s voters had already maximized other local taxes.

Table 7 shows how size and the new growth-related policies affect districts
by race. The cutoff point for receiving low-enrollment aid was set originally
at 1,900, then moved to 1,800, and is now set at 1,725. We continue to focus
on the original pre-Brown cutoff range for consistency, noting that moving the
cutoff to 1,800 or 1,725 results in negligible differences in table 7. Size-related
policies alone isolate and disadvantage fiscally 88 percent of the state’s minority
students, resulting, on average, in 34 percent differences in state-prescribed
general fund budgets per pupil. Note that this is actually an increase from
1991. Yet, 63 percent of whites in the state also attend the larger districts; 16
percent of all whites and 14 percent of all minorities that attend larger districts
are advantaged by new facilities adjustments. That, however, amounts to 25
percent of the 63 percent of whites in larger districts and only 16 percent of
the 88 percent of minorities; 73 percent of the state’s minorities attend districts
excluded from either size- or growth-related policies. While the difference in
the average state-prescribed budget per pupil between growing and stagnant
districts seems relatively small, it is actually quite striking that the new facilities
adjustment has been large enough to more than counterbalance the effects of
weights for at-risk and limited-English-proficiency children.13

Table 8 presents a closer look at two examples, where small, rural districts
are directly adjacent to larger towns with more minority students, and a third
example, where Kansas City was allowed to remain carved into three separate
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TABLE 8

Three Examples of the Influence of Low-Enrollment Aid

DISTRICT

EXAMPLE 1 EXAMPLE 2 EXAMPLE 3

Minneola
(219)

Dodge City
(443)

Dexter
(471)

Arkansas City
(470)

Piper–Kansas City
(203)

Kansas City
(500)

Turner–Kansas City
(202)

Distance (miles) 19 19
Area (square miles) 31 59 17
Enrollment, 1991 202 5,241 162 3,053 1,139 21,021 3,832
General fund per pupil,

1991 ($) 5,388 3,232 6,521 3,438 4,257 3,712 3,530
Percent minority, 1990 2.6 23.0 1.2 11.1 4.8 50.6 14.4
Enrollment, 1993–2001 270 4,783 190 2,965 1,254 20,368 3,711
General fund per pupil,

1993–2001 ($) 6,372 4,144 7,327 4,099 4,825 4,074 4,039
Percent minority, 1997 2.8 50.3 5.2 17.0 10.6 70.4 23.2

SOURCES.—Demographic data from the U.S. Census Bureau (2001) and NCES (2001b).
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TABLE 9

Johnson County and the Allocation of New Facilities Adjustment

JOHNSON COUNTY DISTRICT

Blue
Valley
(229)

Shawnee
Mission

(512)
Olathe
(233)

Gardner
Edgerton

(231)

Spring
Hill
(230)

DeSoto
(232)

Area (square miles) 91 72 75 103 71 100
Enrollment, 1991 9,728 29,632 14,649 1,689 1,218 1,764
General fund per pupil,

1991 ($) 4,703 4,080 4,153 3,888 4,028 3,759
Percent minority, 1990 4.7 5.7 6.6 2.9 2.9 1.8
Enrollment, 1995–2001 14,008 30,348 17,614 2,224 1,309 2,350
General fund per pupil,

1995–2001 ($) 4,235 3,932 4,021 4,127 4,742 4,303
Percent minority, 1997 6.7 10.3 10.2 5.0 4.3 4.4

districts following the Unification Law of 1963.14 In examples 1 and 2, the
small rural districts had higher general fund budgets and lower minority shares
in 1990 and 1991, and retained as a function of low-enrollment cost adjustment
much higher general fund budgets under the new law—the School District
Finance and Quality Performance Act. The distance between the rural and
large town districts in both examples is 19 miles.

Example 3 shows, similarly, that Piper–Kansas City school district, which
had a higher budget per pupil in 1991, was able to retain, or rather was
directly provided, a much higher general fund budget than its higher-minority-
share neighbors under the new law, also as a function of low-enrollment cost
adjustment. In this case, the differential treatment on the basis of size is
provided regardless of the fact that the three districts fall within the same city
and county in a more densely populated metropolitan area.

Table 9 displays the pre- and postreform general fund budgets of districts
in Johnson County. Recall that Johnson County was originally established as
a series of racially segregated residential subdivisions. Further, Johnson County
is directly adjacent to the county (Wyandotte) containing the Kansas City
school districts. Two features of table 9 are notable. First, four of the six
Johnson County districts receive enough new facilities adjustment to provide
them significantly larger general fund budgets per pupil than Kansas City or
Turner. That is, the new facilities aid serves to promote the persistence of
separate and unequal systems of schooling by race. Second, an intriguing
pattern appears among Johnson County districts. Maturing communities in
Johnson County, including Shawnee Mission and Olathe, have experienced
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expanding minority populations. In conjunction with their maturation and
demographic shift, these districts now receive less general funding per pupil.

Figures 1–3 present a geographic representation of the isolation of minority
populations in the most heavily populated northeastern region of Kansas. The
first map, in figure 1, identifies in varied shades those districts in the Kansas
City metropolitan area that receive (a) low-enrollment aid (light gray), (b)
significant new facilities aid (dark gray), and (c) ancillary new facilities ad-
justment (striped) as of fiscal year 2003.15 In this particular region, Kansas
City and Leavenworth were among those that were segregation eligible in the
1940s.

Figure 2 displays the distribution of all students across the Kansas City
region. Note the relative density of all students across Wyandotte County
districts, including Kansas City and Turner, and Johnson County districts,
including Shawnee Mission, Blue Valley, and Olathe. Each triangle represents
50 students. Low-enrollment ( ! 1,725 students) districts generally show lower
densities of total students. Finally, figure 3 displays the densities of minority
students, with black students represented as circles and other minority students
as squares. Note that the vast majority of minority students in the area are
concentrated in Kansas City, with higher densities also appearing in northern
Johnson County (Shawnee Mission) and Leavenworth.

Most recently, the Kansas house and senate made several failed attempts
to implement a revised school finance formula with new, racially discriminatory
cost adjustments. Several iterations of House Bill 2940 (2004 legislative session)
included a special cost adjustment for high-cost districts having housing unit
values greater than 25 percent above state average. Legislators specifically
identified 16 high-cost districts, which included, for example, all Johnson
County districts, as well as Piper within Kansas City (Wyandotte County), but
excluded the Kansas City district proper. The case was similar in the suburbs
of both Topeka and Wichita. High-cost districts would be granted from $200
to $300 per pupil in additional budget authority. We suspect that legislators
took this new approach because more large suburban districts have now
reached their growth limits and will benefit less from new facilities provisions
over the next few years. Nonetheless, the tactic of arguing for cost-based
geographic differentiation with strong racially discriminatory effects remains
consistent with a long history of past Kansas legislative actions.

Case Study 3: Wisconsin

The case of Wisconsin is somewhat different from the other two cases discussed
herein. Thus far, we find in Wisconsin no clear evidence of remnants in present-
day school finance policy tied to explicitly race-based pre-Brown policies.
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FIG. 1.—Kansas City metropolitan area and district funding adjustments. White p no or
minimal adjustment for new facilities (and ancillary new facilities) or low enrollment; light gray
p low-enrollment adjustment; darker gray p new facilities adjustment; striped p new and
ancillary new facilities adjustment.
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FIG. 2.—Distribution of all students in Kansas City metropolitan area. Triangle p 50 students

Rather, Wisconsin’s school finance formula and the treatment of minority
students concentrated primarily in the state’s largest city—Milwaukee—ap-
pears to be a classic case of urban neglect resulting from a system that continues
to be dominated by local control and local wealth. Wisconsin’s state aid for-
mula is a relatively conventional matching aid, or guaranteed tax base, for-
mula. The basic underlying premise of these formulas, sometimes referred to
as power equalization, is that districts should be afforded comparable oppor-
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FIG. 3.—Concentration of minority students in Kansas City metropolitan area. Circle p 50
black students; square p 50 other minority students.
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FIG. 4.—Wealth and allowable revenues in Wisconsin

tunity to spend on education, by way of the state providing matching aid
inversely proportionate to local wealth. The spending decision, however, re-
mains primarily in the hands of local voters and school officials. Such formulas
were popular in the 1970s and 1980s until it became relatively well understood
that matching aid of this type generally failed to yield sufficient revenues,
especially in poor urban communities where voter preferences for education
and voter income were relatively low.

The basic structure of the current Wisconsin aid formula has been in place
since the 1970s. At that time, the aid formula included a recapture provision
whereby very high property wealth districts were required to remit excess
revenues (above a specified yield) to the state for redistribution. Litigation in
state court led to the elimination of this provision (Buse v. Smith 1976). Since
that time, only a handful of changes have been made to the system, but some
have had particularly dire effects on Milwaukee. Most notably, in 1993, in an
effort to constrain spending increases, or more specifically to promote tax
relief, the legislature adopted limitations on local revenue growth and limi-
tations on increases to teacher salaries. The effect of these provisions was to
freeze in place the disparities that had emerged by that time, with funding in
Milwaukee in particular lagging behind much of the rest of the state.

Figure 4 displays the 2003 revenue limits per pupil with respect to assessed
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value per pupil, with district size indicated by circle size. The largest circle,
to the lower left (low assessed value, low revenue limit), is Milwaukee.

Unlike aid formulas in many other states, the Wisconsin aid formula includes
few compensatory categorical aid programs or cost adjustments. A desegre-
gation settlement in 1987 led to additional aid in the amount of $80 per pupil
for Milwaukee, far from sufficient to offset local wealth-related disparities and
total revenue disparities frozen in place by the 1993 tax limits. On the one
hand, the lack of multiple secondary policy levers in the aid formula reduces
the possibility that such adjustments will be used inappropriately, as is arguably
the case in Alabama and Kansas. On the other hand, that the school finance
system in Wisconsin remains reminiscent of an earlier era yields similar, if not
more dire, educational conditions for Wisconsin’s minority student population.

Legal Challenges to Racial Funding Disparities Caused by Racially
Neutral Policies in Formerly De Jure States

Our case analyses identified two states—Alabama and Kansas—whose racial
funding disparities are caused by apparently racially neutral state aid and
organizational policies that might have been adopted to maintain the advan-
tages of predominantly white public schools. Alabama’s racial funding dis-
parities are caused by a degree-based teacher salary system that might have
been the direct antecedent of a race-based teacher unit policy. Kansas’s dis-
criminatory effects are caused by organizational and state aid policies that
work in tandem to disadvantage districts that were permitted to be racially
segregated before Brown. The next section explores possible legal challenges
to such state aid policies.

Alabama

It is important to observe that the state judiciary is probably not the forum
for challenging Alabama’s degree-based teacher salary system. In Ex parte James

(2002), the Alabama Supreme Court dismissed a state constitutional challenge
to the state’s school finance system on separation-of-powers grounds. The
court ruled that, under the state constitution, the duty to fund public schools
lies with the legislature, not the judiciary. Therefore, challenges to the salary
system must proceed in federal court.

Black students might argue that the racial funding disparity created by the
degree-based teacher salary system violates the equal protection clause. The
equal protection clause provides that no state may “deny to any person within
its jurisdiction equal protection of the laws.” As one court has explained,
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TABLE 10

Equal Protection Clause Framework

Governmental Classification Test Employed

(1) Suspect class (race), and (2) funda-
mental rights recognized under the
Constitution

Strict scrutiny: narrowly tailored to
satisfy a compelling governmental
interest.

Gender Intermediate scrutiny: substantially re-
lated to important state interests.

All other classifications (e.g., age, eco-
nomic status, sexual orientation)

Rational basis: rationally related to a
legitimate state interest.

SOURCE.—Green and Mead (2004), 102.

“equal protection means the State cannot treat similarly situated people dif-
ferently unless circumstances justify the disparate treatment” (Kyriazis v. Uni-

versity of West Virginia 1994, 656). Courts apply a three-tiered approach to
analyzing equal protection clause challenges. This framework is set out in
table 10.

To improve their chance of success, the students would try to argue that
strict scrutiny was applicable. Because the Supreme Court ruled in San Antonio

Independent School District v. Rodriguez (1973) that education is not a fundamental
right under the U.S. Constitution, the students would try to convince a court
that the degree-based teacher salary schedule should be subject to strict scru-
tiny because it created a racial classification. To obtain strict scrutiny under
this theory, the students would have to demonstrate that the state aid policy
was enacted with racially discriminatory intent. In Village of Arlington Heights v.

Metropolitan Housing Development Corporation (1977), the Supreme Court identified
several factors for determining whether a challenged provision was enacted
with the intent to discriminate: (a) disproportionate impact, (b) the historical
background of the challenged decision, (c) specific events leading up to the
challenged decision, (d ) departures from normal procedures, and (e) legislative
or administrative history.

In United States v. South Carolina (1977), a federal district court applied the
principles of Village of Arlington Heights to conclude that the replacement of a
race-based teacher salary system with one based on National Teacher Ex-
amination (NTE) scores should not be analyzed under strict scrutiny. Before
1940, South Carolina operated a dual pay system in which black teachers
were paid less than white teachers. After the United States Court of Appeals
for the Fourth Circuit declared a similar Virginia policy unconstitutional in
1940, the South Carolina legislature appointed a committee to examine the
salary system, and that work was continued by the state board of education.
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In 1944, the South Carolina board produced a report that recommended that
the state adopt a unitary pay system that was based on NTE scores. The
legislature followed this recommendation in 1945. At the time that the leg-
islature acted, it had access to the results of the November 1944 administration
of the NTE, which indicated that 32 percent of the white candidates would
obtain the highest certification credentials, while only 2 percent of black can-
didates would have obtained that classification.

The district court ruled that the state’s NTE-based salary system should
not be analyzed under strict scrutiny. The court was unable to find a discrim-
inatory intent “even though the historical background of a dual pay system
and a delay in implementing a unitary system after the Fourth Circuit struck
down a similar system in another state provide some support for such an
inference” (1106). The plaintiffs presented no evidence rebutting the legisla-
ture’s claim that it had adopted a salary scale based on NTE scores to improve
teacher quality. Furthermore, the court concluded that mere knowledge of
the differential impact that use of the NTE would have on the salary system
was not enough to infer discriminatory intent.

The Village of Arlington Heights and South Carolina cases indicate that plaintiffs
would have a difficult time proving that the degree-based salary schedule was
enacted to maintain the racial disparities of the prior race-based teacher unit
cost schedule instead of the official purpose articulated by then Governor
George Wallace of improving the quality of teachers in the state (Harvey
1989). To establish racial intent, plaintiffs would have to provide evidence
from the contemporary and administrative legislative record. Because Brown

and subsequent desegregation decisions put state legislators on notice that
overtly racist rationales for educational legislation would not be tolerated by
the judiciary, legislators might have been unwilling to speak about racially
discriminatory intentions on the record.

If plaintiffs could not establish that the degree-based teacher salary system
was enacted with racial intent, the teacher salary scheme would be analyzed
under the rational basis test, which requires the policy to be rationally related
to a legitimate governmental interest. The rational basis test is traditionally
undemanding. Governmental classification subject to rational basis analysis
“must be upheld . . . if there is any reasonably conceivable state of facts that
could provide a rational basis for the classification” (F.C.C. v. Beach Communi-

cations 1993, 313). Moreover, a classification does not fail traditionally rational
basis review “because it is not made with mathematical nicety or because in
practice it results in some inequality” (Dandridge v. Williams 1970, 485). If a
court applied traditional rational basis analysis, it is safe to assume that a
court would conclude that Alabama’s degree-based salary system is rationally
related to the legitimate interest of improving teacher quality.

Although the rational basis test is traditionally very deferential to the gov-
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ernment, occasionally plaintiffs have been able to prevail under this level of
scrutiny. An analysis of these cases reveals that the courts have applied a mode
of analysis that is more critical of governmental action than the rational basis
test. Scholars have labeled this analysis as the heightened rational basis test,
or rational basis “with bite” (Green and Baker 2002). One form of heightened
rational basis scrutiny is means oriented in nature. Under means-oriented
rational basis analysis, a court would not automatically uphold a classification
if there were a conceivable basis for it. Instead, the court would closely examine
whether there was a connection between the classification and the policy goals
of the legislation (Green and Baker 2002).

If a court were to apply means-oriented heightened rational basis review,
it might conclude that the funding disparity between black and white schools
violates the equal protection clause. According to the state department of
education, Alabama must provide each student with an adequate education.
The department defines the state’s mission for providing an adequate edu-
cation in the following manner: “To provide a system of public education that
is committed to high academic standards with accountability and to providing
every school student an opportunity for graduation and the opportunity to
obtain the necessary skills to be prepared for the 21st century” (Alabama
Department of Education 2002). The state superintendent of education has
also declared: “Regardless of the wealth and/or influence of a child’s parents
or where they reside in the state, at the least, all students should receive an
education that is sufficient to prepare them for the future” (Alabama De-
partment of Education 2002). This statement suggests that the state will ac-
count for the differing educational needs of students in providing an adequate
education.

However, the state’s assessment system indicates that the state is providing
white students with an adequate education but is failing with respect to black
students. On the 2002 state accountability system, which is the most recent
year for which data are available, there was a substantial achievement gap
between the state’s black and white students. For instance, black students
scored in the thirty-ninth percentile on the Stanford 9, while white students
scored in the sixty-fifth percentile (Alabama Department of Education 2002).
There was also an 18.5 percent difference in the grade 5 writing assessment
(19.55 percent to 38.04 percent), a 22 percent difference in the grade 7 writing
assessment (24.52 percent to 45.71 percent), and a 15 percent difference for
the high school graduation test requirement (80.2 percent to 95.5. percent).
Furthermore, the pass rate of black twelfth graders on the Alabama High
School Graduate Exam (AHSGE) was below the 90 percent graduation rate
goal that the state has set for its high schools (Alabama Department of Ed-
ucation 2002). Recall that the state superintendent of education has indicated
that the state will provide for the differing educational needs of its students.

This content downloaded from 192.12.88.143 on Fri, 13 Dec 2013 08:36:44 AM
All use subject to JSTOR Terms and Conditions

http://www.jstor.org/page/info/about/policies/terms.jsp


Baker and Green

MAY 2005 401

A number of researchers have concluded that black students might need more
educational resources to achieve the same level of academic performance as
white students (Rothstein 2004). Given the greater educational needs of black
students, an educational funding system that provides black students with less
funding than white students would fail means-oriented, heightened rational
basis review because such funding deficits would not be rationally related to
the goal of providing all students with an adequate education.

Moreover, black students might claim that the state has violated the due
process clause of the Fourteenth Amendment by requiring students to pass
the AHSGE in order to receive a high school diploma. The due process clause
forbids the state to “deprive any person of life, liberty, or property, without
due process of law.” There are two components to due process. Procedural
due process provides that the state cannot deprive a person of a life, liberty,
or property interest without notice, a hearing, and an opportunity to be heard.
Substantive due process prohibits the state from depriving a person of such
an interest in an arbitrary fashion.

Plaintiffs might argue that defendants have deprived them of their sub-
stantive due process to a high school diploma. In Debra P. v. Turlington (1981),
the Fifth Circuit held that students had a property interest to a high school
diploma and that a high school graduation test violates their substantive due
process right to this property interest if the test is arbitrary and capricious,
frustrates a legitimate state interest, or is fundamentally unfair in that “it
encroaches upon concepts of justice lying at the basis of our civil and political
institutions” (404). In Debra P., the court held that the state’s use of a high
school graduation test was fundamentally unfair because the test covered
material that was not taught in the schools. Likewise, black students who have
failed the AHSGE might argue that the state’s failure to provide sufficient
educational funding for their educational needs makes the use of the test as
a high school graduation requirement fundamentally unfair.

To prevail on their substantive due process claim, plaintiffs would have to
convince a court not to apply the standard of fundamental fairness adopted
in GI Forum Image de Tejas v. Texas Educational Agency (2000). In this case, which
dealt with a legal challenge to the Texas high school graduation test, the Texas
Assessment of Academic Skills (TAAS), a federal district court found that it
would be fundamentally unfair to use a graduation test to “punish students
for receiving an unequal, state funded education” (683). Although the court
took notice of the state’s difficulty in providing an equal education to black
students, it found no violation of substantive due process because the TAAS
was used to identify educational disparities and the defendants were taking
steps to eradicate them.

If a court adopted the GI Forum understanding of “fundamental fairness,”
it would be difficult for black students to mount a substantive due process

This content downloaded from 192.12.88.143 on Fri, 13 Dec 2013 08:36:44 AM
All use subject to JSTOR Terms and Conditions

http://www.jstor.org/page/info/about/policies/terms.jsp


State Aid and Racial Disparities

402 American Journal of Education

challenge to the high school graduation test requirement (Dyson 2002). Recall
that GI Forum found no violation of substantive due process so long as the test
is used to identify disparities and that the state is making a good faith effort
to address these inequalities. The Alabama Department of Education has
identified a number of strategies that a court applying the GI Forum standard
would find as evidence that the state is trying to equalize the educational
system. For instance, poor-performing elementary and middle schools now
receive technical assistance from outstanding teachers recruited from local
school districts. Also, academic priority high schools—those with graduation
rates below 80 percent—now receive assistance from educators on a rotating
basis who have expertise in working in high schools (Alabama Department
of Education 2002).

The plaintiffs might argue that the GI Forum standard is flawed because it
looks more to the intention rather than the effect of the high school graduation
test (Dyson 2002). Although it is laudable that a high school graduation test
helps the state identify areas of inequality in order to eliminate them, this
benefit provides little solace for those students who have been deleteriously
affected by an unequal educational system at present. Thus, the plaintiffs
would argue that “fundamental fairness” requires the state to equalize edu-
cational opportunities for students attending predominantly minority schools
before implementing the high school graduation test requirement.

Kansas

At the time of this writing, plaintiffs had mounted a challenge to the racial
effects of Kansas’s school finance system. The plaintiffs filed two lawsuits, one
in federal court and one in state court. The federal court has postponed hearing
the federal cause of action until the litigation is completed in state court. The
remainder of this section discusses the state litigation and also discusses possible
causes of action that might be brought in federal court.

State litigation.—In December of 2003, in Montoy v. State, a state trial court
issued a memorandum decision in which it found that Kansas’s school finance
system violated the state’s education clause by failing to provide minority,
disabled, and non-English-speaking students with an adequate education. Kan-
sas’s education clause requires the legislature to establish and maintain free
public schools and to “make suitable provision for finance of the educational
interest of the state” (Kansas Constitution, article 6, sec. 6). The court found
that this provision required the legislature to provide each child with an equal
educational opportunity to a “suitable” or “minimally adequate” education.
The court further observed that this constitutional mandate might require the
legislature to provide certain students with disproportionately greater resources
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in order to have the same educational opportunity to an adequate education.
The court noted the fact that “minorities, disabled, [and] non English speakers
. . . are failing at alarming rates” on the state’s standardized assessments (40).
This poor performance proved that the present funding scheme “is grossly
inadequate to provide Kansas children a suitable education” and was thus in
violation of the education clause. The court also rejected the defendants’
contention that there was no correlation between educational funding and
student performance. This was because increased funding could improve the
educational performance of minority and disadvantaged students by enabling
educators to provide educational programming to meet their needs.

The trial court also found that Kansas’s funding disparities had an uncon-
stitutional disparate impact on minority, disabled, and non-English-speaking
students in violation of the state and federal equal protection clauses. The
appropriate test for the disparate impact claims was whether the disparate
funding was rationally related to the educational clause’s guarantee of pro-
viding each child with an equal educational opportunity. The court found that
there was no justification for the disparities in educational funding in light of
the fact that (a) minority and disadvantaged students were performing so poorly
on the state’s assessment system and (b) increases in educational funding would
enable schools to employ strategies, such as reducing class sizes and hiring
better trained teachers, designed to raise their educational performance.

It is clear that the trial court employed heightened rational basis analysis
to conclude that the school finance system violated the equal protection rights
of minority and disadvantaged students. If it had applied traditional rational
basis analysis, it would have probably concluded that the various disparity-
causing provisions were rationally related to legitimate governmental purposes.
Recall that, under traditional rational basis analysis, a classification would be
upheld if there were any conceivable basis for it. In fact, the Supreme Court
of Kansas held in Unified School District No. 229 v. State (1994) that the state’s
low-enrollment weighting was rationally related to the legitimate purposes of
economies of scale. The trial court refused to consider other possible justifi-
cation but instead focused on the question of whether the school funding
formula was rationally related to the goal of providing all children with a
constitutional education.

Unfortunately for the plaintiffs, in Montoy v. State (2005), the Kansas Supreme
Court reversed the trial court’s finding that the school finance system violated
state and federal equal protection provisions.16 The supreme court agreed that
the rational basis test was appropriate but concluded that the disparity-causing
classifications were rationally related to legitimate governmental interests. The
Kansas Supreme Court also reversed the trial court’s holding that the school
finance system had an unconstitutional disparate impact on minorities and
disadvantaged students. The court ruled in this fashion because plaintiffs did
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not show that the funding differentials caused by the school funding system
were enacted with discriminatory intent against minorities and/or disadvan-
taged groups.17 Thus, the Kansas Supreme Court’s Montoy decision illustrates
how difficult it is for plaintiffs to challenge racial funding disparities under
traditional rational basis analysis.

However, the Kansas Supreme Court affirmed the lower court’s ruling that
the school finance system failed to “make a suitable provision for finance” in
violation of the state constitution. A “suitable provision for finance” encom-
passed “a level of funding which meets the constitutional requirement [under
Kansas Constitution, article 6, sec. 1] that ‘the legislature shall provide for
intellectual, educational, vocational and scientific improvement by establishing
and maintaining public schools’” (Montoy v. State 2005, 2). The court also noted
that “our educational system cannot be static or regressive but must be one
which advance[s] to a better quality or state” (2, internal quotations omitted).

The court then found that the current school finance system failed to satisfy
the legislature’s own definition of a suitable provision for the finance of ed-
ucation, citing a study commissioned by the legislature which concluded that
the school finance system needed an additional $850 million to satisfy the
legislature’s standard (Augenblick et al. 2002). Notably, application of the
findings of that study to school finance policy in Kansas would negate or
reverse, depending on how the findings were applied, the racially disparate
effects of current policy (Baker 2003a, 69).

Also, the court agreed that the school finance system specifically failed to
provide adequate funding to midsize and large districts with high proportions
of minority and/or disadvantaged students. Perhaps most directly related to
our analyses herein, the Kansas Supreme Court found that legislative decisions
to base the current formula on prior spending levels and political compromises
had distorted the various cost adjustments, including those for low enrollment,
at risk,and bilingual education programs (3).

To satisfy the constitutional mandate, the court observed that “it is clear
increased funding will be required; however, increased funding may not in
and of itself make the financing formula suitable” (4). Other considerations
included “the equity with which funds are to be distributed and the actual
costs of education, including appropriate levels of administrative costs” (4).
The high court retained jurisdiction to give the legislature time to correct the
constitutional deficiencies with the current school funding formula. In the
meantime, the current school funding formula would remain in effect.

Federal litigation.—If the Kansas case goes to federal court, plaintiffs will
probably assert that the racial funding disparities violate the equal protection
clause. They might argue that the combination of racially discriminatory
organizational policies and racially neutral funding policies has prevented the
state from fulfilling its affirmative duty to eliminate the vestiges of de jure
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segregation. Recall that a number of predominantly white suburban towns
got their start from racially restrictive covenants after World War II and that
these suburban towns received increased state aid under the 1992 School
Finance Act in the form of new facilities aid and ancillary new facilities aid.
Also, recall that the Unification Law of 1963, which was enacted merely nine
years after Brown, permitted rural cities and towns to consolidate among them-
selves instead of the city districts where most minorities live and that subsequent
state aid policies increased funding to these towns.18

Moreover, subsequent state aid policies, which provided increased funding
to rural and suburban districts, might have further prevented the state from
fulfilling its affirmative duty to eliminate the vestiges of de jure segregation
by attracting white students to suburban and rural districts. In fact, the Kansas
trial court observed in Montoy that “many small, low-enrollment Kansas school
districts actually advertise in newspapers and publications in neighboring mid
and large-sized districts seeking the transfer of students from the large districts
into their smaller district by touting the educational benefits available to stu-
dents in those smaller districts which, because of the gross disparities in funding,
are not afforded students in the larger and mid-sized districts where the tar-
geted students live” (Montoy v. State 2003, 39).

Although the state was released from judicial supervision for having elim-
inated the vestiges of de jure segregation—in Brown v. Unified School District No.

501 (1999)—no decision rendered in the Brown litigation examined how the
combination of possibly racially discriminatory organizational policies and
racially neutral funding policies might have perpetuated the existence of ra-
cially identifiable schools. Therefore, the plaintiffs might argue that the Brown

case be reopened and that the courts impose a desegregation remedy that
would eliminate the vestiges of de jure segregation by eliminating the funding
disparities between the urban areas and the surrounding suburban and rural
towns.

If plaintiffs could not prove that the racial funding disparities are the result
of the state’s failure to fulfill its affirmative duty to dismantle de jure segre-
gation, then traditional equal protection principles would apply. Thus, the
court would apply the rational basis test to each state aid provision that created
racial disparities unless plaintiffs could prove that each was enacted with
racially discriminatory intent. It would be difficult for plaintiffs to prove that
these policies were enacted with racial animus instead of racially neutral pur-
poses, such as accounting for economies-of-scale differences between small
and large school districts. Furthermore, if the court applied traditional rational
basis analysis, it would probably conclude that these disparity-causing state
aid provisions were rationally related to legitimate purposes. On the other
hand, the Montoy litigation demonstrates that the court could apply means-
based heightened rational basis review instead of the more deferential tradi-
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tional rational basis approach. If the court applied heightened rational basis
scrutiny and focused on whether the state aid provisions were rationally related
to the goal of providing an adequate education as guaranteed by the state’s
education clause, then the disparity-causing provisions might be declared
unconstitutional.

Plaintiffs might also assert that the state’s school funding system has violated
the substantive due process rights of minority and disadvantaged students. To
establish a violation of substantive due process, plaintiffs must show that the
funding system arbitrarily deprives them of a property interest. Plaintiffs might
argue that the school funding system is insufficiently funded to enable minority
students to achieve high academic standards.

Conclusion

Since the Brown decision, civil rights advocates have used school desegregation
and school finance litigation to ensure that black students obtained equal
educational opportunity. However, neither approach has focused on state aid
policies that have created racial funding disparities. We have posited that
legislatures in formerly de jure segregated states might have developed racially
neutral funding policies which had the effect of creating funding disparities
between black and white schools. We have found that racially neutral state
aid policies in two formerly de jure segregated states, Alabama and Kansas,
have caused racial funding disparities. Alabama’s disparities were the result
of a degree-based teacher salary system. This salary system might have been
a modification of a race-based teacher unit policy that explicitly provided
black teachers with less funding than white teachers. Kansas’s racial funding
disparities are the result of organizational and cost adjustments that are based
on district size, which had the effect of underfunding those districts that had
been subject to de jure segregation.

This article has also examined the legal challenges that plaintiffs in Alabama
and Kansas may bring against these state aid policies with racially discrimi-
natory effects. Because of separation-of-powers concerns, the Alabama state
courts cannot mandate changes to the state school finance system. Therefore,
all challenges to the teacher salary system must proceed in federal court. Black
students have a chance of prevailing on a substantive due process challenge
in which they assert that requiring them to pass a high school graduation test
to receive a high school diploma is fundamentally unfair because the state has
failed to provide them with the resources they would need to pass the test.
Black students might also prevail on an equal protection clause challenge to
the funding disparities if the court applied heightened rational basis analysis
instead of the traditional rational basis test.
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A challenge to the racial effects of Kansas’s school finance system is presently
proceeding through the state and federal courts. A state trial court ruled that
the school finance system violated the state’s education clause by failing to
provide minority and disadvantaged students with an adequate education.
The court also found that the racial funding disparities violated state and
federal equal protection provisions. Although the Kansas Supreme Court re-
versed the lower court on the equal protection question, it affirmed the lower
court’s holding that the school finance system provided inadequate funding
to midsize and large school districts with high proportions of minority and/
or disadvantaged students.

If the Kansas case were to go to federal court, then plaintiffs might suc-
cessfully argue that the state’s racial funding disparities have deprived minority
students of their substantive due process right to an adequate education. Ad-
ditionally, plaintiffs might prevail on an equal protection clause challenge by
showing that the racial funding disparities were caused by Kansas’s failure to
fulfill its duty to eliminate de jure segregation. Failure to connect the funding
disparities to de jure segregation would result in the application of rational
basis analysis. If the court applied the traditional rational basis, then the state
aid provisions would probably be found to be rationally related to legitimate
state interests. However, if the court applied heightened rational basis review,
it might conclude that the state aid provisions are not rationally related to the
goal of providing all students with the equal educational opportunity to an
adequate education as guaranteed by state constitutional law. Finally, plaintiffs
might assert that the school funding system violates the substantive due process
rights of minority students.

Appendix

TABLE A1

Minority Enrollments in Public Schools

STATE

MINORITY BLACK

Mean
(%) SD

Students in
K–12

Districts
K–12

Districts
Mean

(%) SD

Students in
K–12

Districts
K–12

Districts

Alabama 29 .21 728,532 128 26 .21 728,532 128
Alaska 34 .23 131,985 53 3 .03 131,985 53
Arizona 23 .2 520,035 89 2 .01 520,035 89
Arkansas 20 .18 449,693 310 15 .19 449,693 310
California 42 .16 4,242,993 331 7 .07 4,242,993 331
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STATE

MINORITY BLACK

Mean
(%) SD

Students in
K–12

Districts
K–12

Districts
Mean

(%) SD

Students in
K–12

Districts
K–12

Districts

Colorado 17 .1 723,696 176 3 .05 723,696 176
Connecticut 19 .19 503,222 112 9 .12 503,222 112
Delaware 25 .07 106,545 16 19 .06 106,545 16
Florida 23 .09 2,431,884 67 15 .07 2,431,884 67
Georgia 34 .19 1,441,830 173 28 .18 1,441,830 173
Idaho 9 .06 243,774 107 0 .01 243,774 107
Illinois 29 .24 1,286,185 407 17 .17 1,286,185 407
Indiana 12 .16 987,605 291 8 .15 987,605 291
Iowa 6 .05 495,080 373 2 .03 495,080 373
Kansas 14 .12 468,347 304 5 .08 468,347 304
Kentucky 9 .08 641,915 171 7 .07 641,915 171
Louisiana 36 .17 737,223 66 32 .17 737,223 66
Maine 3 .02 179,373 112 0 .01 179,373 112
Maryland 36 .24 852,920 24 27 .23 852,920 24
Massachusetts 15 .15 873,734 209 5 .07 873,734 209
Michigan 20 .26 1,646,474 524 14 .26 1,646,474 524
Minnesota 10 .11 832,755 326 3 .05 832,755 326
Mississippi 39 .22 495,116 148 36 .22 495,116 148
Missouri 14 .18 892,433 449 10 .17 892,433 449
Montana 6 .13 19,451 56 0 0 19,451 56
Nebraska 10 .1 268,458 245 4 .06 268,458 245
Nevada 25 .06 339,344 16 7 .04 339,344 16
New Hampshire 4 .03 159,019 67 1 .01 159,019 67
New Jersey 32 .25 947,499 215 16 .2 947,499 215
New Mexico 34 .17 319,524 89 2 .01 319,524 89
New York 30 .24 2,803,122 636 15 .13 2,803,122 636
North Carolina 28 .15 1,277,013 117 22 .13 1,277,013 117
North Dakota 8 .17 105,447 170 0 .01 105,447 170
Ohio 14 .17 1,820,111 609 10 .16 1,820,111 609
Oklahoma 23 .11 600,472 430 7 .08 600,472 430
Oregon 13 .07 536,463 176 1 .02 536,463 176
Pennsylvania 14 .18 1,770,564 498 9 .15 1,770,564 498
Rhode Island 15 .16 154,035 32 4 .05 154,035 32
South Carolina 33 .15 676,681 86 29 .15 676,681 86
South Dakota 10 .16 126,883 168 1 .01 126,883 168
Tennessee 20 .21 873,432 123 17 .2 873,432 123
Texas 28 .14 4,009,047 975 11 .11 4,009,047 975
Utah 11 .07 477,380 40 1 .01 477,380 40
Vermont 4 .02 34,591 36 1 .01 34,591 36
Virginia 28 .15 1,143,807 132 20 .15 1,143,807 132
Washington 18 .11 995,003 246 3 .03 995,003 246
West Virginia 5 .03 285,785 55 3 .03 285,785 55
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TABLE A1 (Continued )

STATE

MINORITY BLACK

Mean
(%) SD

Students in
K–12

Districts
K–12

Districts
Mean

(%) SD

Students in
K–12

Districts
K–12

Districts

Wisconsin 11 .15 840,455 368 6 .12 840,455 368
Wyoming 8 .08 89,181 46 1 .01 89,181 46
Wisconsin 11 .15 840,455 368 6 .12 840,455 368
Wyoming 8 .08 89,181 46 1 .01 89,181 46

SOURCES.—NCES (2001a, 2001b).
NOTE.—SD p standard deviation.

Notes

1. Note that adjustments for gifted children and gifted education programs, like
competitive wage adjustments, can be implemented with appropriate effects or can be
manipulated to have the politically desired effect of retaining resources for affluent
districts. For an example of an appropriate allocation of gifted education resources
(Virginia) and an apparently manipulative approach (South Carolina), see Baker and
Friedman-Nimz (2004).

2. Constructed by dividing the state general aid variable c01 (expressed in thousands,
thereby multiplied by 1,000 for our analyses) by each district’s enrollment (variable
v33). As such, we focus on the following F-33 variables: c01 (general state aid), c12
(transportation state aid), c06 (compensatory state aid), c09 (vocational state aid), c07
(bilingual state aid), c08 (gifted state aid), c10 (lunch state aid), c38 (employee benefits
state aid), c39 (books state aid), t06 (general local property tax), t09 (local sales), t15
(local utility), t40 (local income), t99 (local other), d23 (from cities and counties), a11
(activity fees), a13 (other sales), a20 (unspecified fees), a15 (interest earnings), u22 (other
local miscellaneous). Alternative analyses were run including and excluding revenues
for children with disabilities (variable c05). Negligible differences were identified.

3. The “School District Tabulation (STP2)” is the second special tabulation produced
by the 2000 Census Special Tabulation Program and is similar to “Summary File 3”
(the standard sample data product) in its use of 821 unique tables (cross-tabulations)—
492 population tables and 329 housing tables. See Education Sciences Reform Act of
2002 (2005).

4. Most other studies that adjust for student and district cost factors emphasize
geographic input price differences as a primary cost factor and most use the National
Center for Education Statistics Geographic Cost of Education Index (NCES GCEI)
to adjust for input price differences. As such, it might seem logical to control in our
regressions for geographic input price differences. We do not, for the following reasons.
The NCES GCEI generally indicates much higher prices for metropolitan areas than
for rural areas, seemingly understating potential costs of recruiting teachers to remote
locations. Among larger districts within a single metropolitan area that bridges nu-
merous county and/or state lines, the NCES GCEI often indicates higher prices of
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recruiting the same teachers to wealthy suburban districts than to poor urban ones.
This finding is at odds with a vast and growing body of teacher labor market research.
As such, in our models where we focus only on larger districts, using the NCES GCEI
might suppress race-based disparities in state aid allocations by implying that higher
levels of state aid are appropriate in wealthy suburban than in poor urban districts
because personnel costs are higher.

5. An alternative to estimating separate models on “all districts” and “large districts”
would be to include district enrollment and enrollment squared terms as controls in
the regression model. However, many states, including Kansas and Texas, allocate
additional aid explicitly on the basis of district enrollment. Yet, aid allocation formulas
for compensating economies of scale tend to be based on little or no empirical analysis.
Using a scale term in the regression model would likely eliminate disparate effects
caused by a scale policy by essentially removing that component of the aid program,
whether it is too small, too large, or just right with respect to actual costs. As such,
we find it more appropriate to estimate a separate model on those districts above the
size at which the preponderance of evidence suggests that costs are minimized.

6. This effort measure represents the effective local property tax rate. Ideally, we
would have access to uniform, comparable data across states on district taxable assessed
valuation per pupil for use in estimating a district level “tax price” variable, or indicator
of the price in taxes of each additional $1 in school revenues. Unfortunately, neither
the F-33 nor the census housing data file includes district assessed valuation measures.
Median housing unit values are often not indicative of total property wealth, as they
exclude all commercial, industrial, and farm properties that may significantly influence
local tax prices.

7. While not included in original models, we eventually included a measure of the
federal impact aid received by local districts. This is because, in states like New Mexico,
many districts serving high percentages of minority students, such as Native Americans
living on reservations, receive substantial federal impact aid which tends to be deducted
from state aid as equivalent to local effort. Other forms of federal aid, like Title I aid
or aid for bilingual education programs, are not and should not be treated similarly.

8. Some recent changes to New Hampshire school finance policy since Claremont v.
Governor (1997) that were not yet in full effect in the year of our data have increased
the level of state control over district revenues. We are unsure of the effects of these
changes in mitigating racial disparities..

9. Other than the reference to the 1927 Equalization Fund program, we have found
no reference to Alabama’s use of race-based teacher salary schedules. Further, state
school finance officials did not respond to our query as to when Alabama stopped this
practice. We base our conclusion that the race-based teacher unit policy lasted until
the late 1960s on the history of school desegregation in the state. We discussed earlier
in this article that Alabama employed a number of organizational practices that were
designed to circumvent school desegregation decrees. In 1957, the state legislature also
enacted a statute that authorized local boards to close public schools and provide
students with tuition grants to be used at private schools. A federal district struck down
the tuition statute in Lee v. Macon County Board of Education (1967). The fact that Alabama
could go so far as to close down public schools and provide tuition grants in order to
avoid desegregation suggests that the state department of education would have no
problem maintaining its race-based teacher unit cost schedule during this period.

10. Coffeyville, Emporia, Hutchinson, Kansas City, Lawrence, Leavenworth, Man-
hattan, Pittsburg, Salina, Topeka, Wichita. See Kansas Data Archive (2003).

11. See Baker and Imber (1999).
12. In fiscal year 2003, three predominantly white Johnson County districts, Blue
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Valley, Olathe, and DeSoto, qualified for this additional supplement. The cumulative
effect of the weight in 2000–2001 was an added 7,482 weighted pupils (7.04 percent
of total weighted pupils) and $28.6 million to districts with pupils in new facilities.

13. This effect is discussed in much greater detail by Baker and Duncombe (2004).
14. The city of Kansas City is divided primarily into the Kansas City, Piper, and

Turner school districts. However, the Bonner Springs school district also overlaps
western portions of the city limits of Kansas City, as well as encompassing the town
of Edwardsville.

15. Note that several districts now qualify for nominal new facilities aid simply by
making use of temporary facilities. For this map, we apply an arbitrary cutoff of 100
new facilities weighted pupils.

16. The Kansas Supreme Court issued a brief per curiam decision. The court will
issue a more formal opinion at a later date.

17. Plaintiffs did not, at the time of trial in Montoy v. Kansas, present evidence of
intent even to the extent presented herein, which may still be insufficient to convince
the Kansas Supreme Court of racially discriminatory intent. The analyses in this article
were not yet completed and were being constructed primarily in relation to the federal
equal protection challenge—Robinson v. Kansas. In Montoy v. Kansas, a handful of analyses
were presented regarding the racially disparate effects of the aid formula. See Baker
(2003b, 125–42).

18. Because the Unification Law of 1963 involved rural districts that were originally
involved in the Brown litigation, Milliken v. Bradley (1974) makes clear that plaintiffs
would have to prove that the law was designed with the intention of creating white
enclaves.
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